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DIGEST 

Conten t ion  t h a t  p r o t e s t e r  c o u l d  have proposed items w i t h  
improved o v e r a l l  per formance  had it been adv i sed  of new,  
h i g h e r  o p t i c a l  d e n s i t y  s t a n d a r d  i s  w i t h o u t  merit where ( 1 )  
p r o t e s t e r  shou ld  have been on n o t i c e  of new o p t i c a l  d e n s i t y  
s t a n d a r d  from i n c o r p o r a t i o n  by r e f e r e n c e  i n  s o l i c i t a t i o n ,  
and ( 2 )  s o l i c i t a t i o n  p rov ided  f o r  e v a l u a t i o n  based on items 
p r e v i o u s l y  submit ted t h a t  were f u r n i s h e d  under p r i o r ,  lower  
s t a n d a r d ,  and d i d  n o t  c o n t e m p l a t e  m o d i f i c a t i o n s  t o  t h e  
t echno logy  of t h o s e  items; t h u s ,  even had p r o t e s t e r  been 
aware of h i g h e r  s t a n d a r d ,  e v a l u a t i o n  s t i l l  would have been 
based on items f u r n i s h e d  u n d e r  t h e  p r i o r ,  lower s tandard .  

DBC IS ION 

G e n t e x  C o r p o r a t i o n  p r o t e s t s  award t o  E D 0  C o r p o r a t i o n ,  Barnes  
Eng inee r ing  D i v i s i o n ,  under  request f o r  p r o p o s a l s  (RFP) 
N o .  F33657-88-R-0083, i s s u e d  by t h e  Department of t h e  A i r  
Force f o r  4,000 laser  eye  p r o t e c t i o n  v i s o r s .  G e n t e x  a r g u e s  
t h a t  t h e  agency eva lua ted  o f f e r s  o n  t h e  b a s i s  of  a n  
u n d i s c l o s e d  r equ i r emen t .  

W e  deny t h e  p r o t e s t .  

The procurement  here was Phase  I of  a j o i n t  Ai r  Force/Navy 
two-phase program i n i t i a t e d  t o  p r o t e c t  a i r  crew members from 
t h e  threat  of exposure  t o  p o t e n t i a l l y  eye  damaging l a s e r s .  
S h o r t  term, i n t e r i m  p r o t e c t i o n  was t o  be provided  by t h e  
pu rchase  under  Phase I of v i s o r s  employing e x i s t i n g  
t echno logy  u n t i l  be t te r  t e c h n o l o g y  cou ld  be developed  i n  
Phase 11. I n  c o n n e c t i o n  w i t h  Phase  I ,  t h e  A i r  Fo rce  
de t e rmined  t h a t  o n l y  one t e c h n o l o g y  was immedia te ly  
a v a i l a b l e  and t h a t  t h i s  t e c h n o l o g y  was o n l y  a v a i l a b l e  f o r  
p r o d u c t i o n  from two known companies ,  G e n t e x  and EDO. A f t e r  
d i s c u s s i o n s  w i t h  bo th  f irms, t h e  agency concluded t h a t  
l i t t l e  o r  no o b j e c t i v e  i n f o r m a t i o n  e x i s t e d  on t h e  p r o t e c t i o n  



c a p a b i l i t y  and o p e r a t i o n a l  e f f e c t i v e n e s s  of t h e  v i s o r s  f o r  
use i n  combat a i r c r a f t .  Accordingly, a t es t  program was 
designed encompassing both  l a b o r a t o r y  and o p e r a t i o n a l  f l i g h t  
t e s t i n g  us ing  2 0 0  r e p r e s e n t a t i v e  v i s o r s  purchased from each 
f i r m  i n  A p r i l  1987.  A benchmark t e s t  s p e c i f i c a t i o n  was 
e s t a b l i s h e d ,  des igna ted  as  AESE 871 391 ; t h a t  same spec i f  ica- 
t i o n ,  renumbered t e c h n i c a l  requirements  document ( T R D )  412- 
A-07878-54104 and da ted  October 9 ,  1987,  was provided 
subsequent ly  t o  both companies by t h e  agency under cover 
l e t t e r  da ted  November 6 ,  1987. Lab and f l i g h t  t e s t i n g  
commenced i n  August and November 1987 r e s p e c t i v e l y ,  and a l l  
t e s t i n g  w a s  completed i n  May 1988.  

On February 1 1 ,  t h e  agency i ssued  t h e  R F P  h e r e ,  s o l i c i t i n g  
v i s o r s  of t h e  same p a r t  number as t h e  v i s o r s  bo th  f i rms  had 
supp l i ed  t o  t h e  agency i n  A p r i l  1987 and which then  were 
being t e s t e d .  The RFP l i s t e d  t h e  primary eva lua t ion  
c r i t e r i a ,  i n  descending o rde r  of importance,  as t e c h n i c a l ,  
p r i c e ,  and d e l i v e r y  schedule ,  with t h e  l a t t e r  two f a c t o r s  o f  
equa l  weight. N o  p rov i s ion  was made i n  t h e  RFP f o r  
submission of sample v i s o r s ;  r a t h e r ,  as t h e  agency was 
making what it d e s c r i b e s  as "a one t i m e  purchase of e x i s t i n g  
equipment, which was t h e n  i n  t h e  process  of being t e s t e d , "  
t h e  R F T  s p e c i f i c a l l y  provided f o r  a t e c h n i c a l  e v a l u a t i o n  
based on a comparison of t h e  r e su l t s  of l a b o r a t o r y  and 
f l i g h t  t es t s  t h e n  being conducted with t h e  requirements  of 
t h e  TRD (AESE 8 7 1 3 9 1 )  and a pre-award survey.  Among o t h e r  
t h i n g s ,  t h e  TRD r equ i r ed  t h e  v i s o r  t o  be designed t o  a f f o r d  
p r o t e c t i o n  from s p e c i f i c  laser wavelengths as de f ined  i n  a 
February 1987 c l a s s i f i e d  addendum t o  t h e  TRD. Afte r  
e v a l u a t i n g  i n i t i a l  and b e s t  and f i n a l  o f f e r s ,  t h e  agency 
determined t h a t  t h e  t e c h n i c a l  s u p e r i o r i t y  of Em's v i s o r ,  as 
demonstrated i n  l a b o r a t o r y  and f l i g h t  t e s t i n g ,  outweighed 
t h e  advantages of Gentex 's  lower p r i c e ;  consequent ly ,  award 
was made t o  E D 0  o n  August 26 .  

I n  i t s  p r o t e s t ,  Gentex a rgues  t h a t  i ts  v i s o r  was evalua ted  
f o r  compliance with an o p t i c a l  d e n s i t y  requirement of which 
it had n o t  been informed. G e n t e x  a l l e g e s  t h a t  it never 
rece ived  t h e  February 1987 c l a s s i f i e d  addendum t o  t h e  TRD,  
which requi red  a n  o p t i c a l  d e n s i t y  l e v e l  of 3.6 ( a t  a 
wavelength o f  LAMBDA 3 ) ;  according t o  t h e  p r o t e s t e r ,  t h e  
on ly  n o t i c e  of the  a p p l i c a b l e  o p t i c a l  d e n s i t y  requirements 
it rece ived  w a s  a l e t t e r  d a t e d  March 2 7 ,  1987,  which 
conta ined  an  o p t i c a l  d e n s i t y  requirement of 3 .4 .  The 
p r o t e s t e r  states t h a t  i ts  v i s o r s  were f a b r i c a t e d  t o  meet 
t h i s  3.4  o p t i c a l  d e n s i t y  l eve l ,  and t h a t  it w a s  n o t  u n t i l  
i ts d e b r i e f i n g  t h a t  it learned  i t s  v i s o r s  had f a i l e d  t h e  
r equ i r ed  o p t i c a l  d e n s i t y  l e v e l  of 3.6.  Gentex  main ta ins  
t h a t  had it been n o t i f i e d  of t h e  actual o p t i c a l  d e n s i t y  
requirement ,  it would have manufactured v i s o r s  t o  meet t h a t  
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r equ i r emen t .  ~ u r t h e r ,  t h e  p r o t e s t e r  con tends  t h a t  i f  it had 
manufac tured  t o  t h e  r e q u i r e d  o p t i c a l  d e n s i t y  l e v e l ,  o t h e r  
c h a r a c t e r i s t i c s  of  i t s  v i s o r  would have been a f f e c t e d ,  
r e s u l t i n g  i n  a p r o b a b l e  improvement i n  t h e  o v e r a l l  p e r f o r -  
mance and t e c h n i c a l  e v a l u a t i o n  of  i ts v i s o r .  

Although t h e  agency has been unab le  t o  p r o v i d e  documentary 
e v i d e n c e  of t r a n s m i s s i o n ,  it b e l i e v e s  t h a t  t h e  c l a s s i f i e d  
addendum t o  t h e  TRD, which Gentex d e n i e s  r e c e i v i n g ,  was i n  
f a c t  p rovided  t o  each o f f e r o r  i n  November 1987 ,  when t h e  
a p p l i c a b l e  TRD w a s  f u r n i s h e d .  I n  any e v e n t ,  t h e  agency 
a r g u e s  t h a t  t h e  p r o t e s t e r  w a s  c l e a r l y  on n o t i c e  of t h e  
c lass i f ied addendum, s i n c e  t h e  addendum was i n c o r p o r a t e d  by 
r e f e r e n c e  i n t o  t h e  TRD. 

P r e l i m i n a r i l y ,  w e  a g r e e  w i t h  t h e  agency that Gentex shou ld  
have been on n o t i c e  of t h e  o p t i c a l  d e n s i t y  requi rement  o f  
3.6 a t  least  as of i t s  receipt of t h e  TRD i n  November 1987.  
T h i s  TRD, which Gentex does  no t  deny r e c e i v i n g ,  c l e a r l y  p u t  
o f f e r o r s  on n o t i c e  of  t h e  e x i s t e n c e  and a p p l i c a b i l i t y  of t h e  
Februa ry  1987  c l a s s i f i e d  addendum c o n t a i n i n g  t h e  3.6 o p t i c a l  
d e n s i t y  requi rement .  I t  w a s  un reasonab le  f o r  Gentex t o  
assume t h a t  t h e  March 1987  document it had r e c e i v e d  
c o n t a i n e d  t h e  c o r r e c t  o p t i c a l  d e n s i t y  r equ i r emen t ,  s i n c e  t h e  
T R D  s p e c i f i c a l l y  stated t h a t  t h e  o p t i c a l  d e n s i t y  r equ i r emen t  
w a s  based on t h e  Februa ry  1987  addendum. 

Whether Gentex was on n o t i c e  of t h e  3.6 o p t i c a l  d e n s i t y  
r equ i r emen t  is n o t  d e t e r m i n a t i v e  of t h e  outcome h e r e  i n  any 
e v e n t .  A s  s ta ted above,  t h e  RFP d i d  n o t  c o n t e m p l a t e  any 
m o d i f i c a t i o n s  t o  t h e  two o f f e r o r s '  items f u r n i s h e d  as 
samples  i n  A p r i l  1 9 8 7 ;  t h e  e v a l u a t i o n  was t o  be based o n  
t h o s e  e x i s t i n g  items. S i n c e  t h e  o p t i c a l  d e n s i t y  requi rement  
f o r  these A p r i l  1987  items was 3.4, b o t h  G e n t e x  and  ED0 were 
t o  be e v a l u a t e d  on t h e  b a s i s  of i t e m s  f u r n i s h e d  i n  response  
t o  a 3.4 o p t i c a l  d e n s i t y  s t a n d a r d ,  n o t  t h e  3.6 s t a n d a r d .  
The A i r  Fo rce  d i d  i n  f a c t  e v a l u a t e  t h e  A p r i l  1 9 8 7  items f o r  
b o t h  o f f e r o r s  a n d ,  n o t  s u r p r i s i n g l y ,  found t h a t  n e i t h e r  had 
a 3.6 o p t i c a l  d e n s i t y .  Thus, wh i l e  we do n o t  unders tand  why 
t h e  agency p rov ided  f o r  a n  e v a l u a t i o n  of sample items 
a g a i n s t  a h i g h e r  s t a n d a r d  t h a n  t h e  one i n  effect  when t h e  
sample items were produced,  do ing  so h e r e  had no a p p a r e n t  
e f fec t  on t h e  outcome of t h e  c o m p e t i t i o n .  

The s e l e c t i o n  of  E D 0  u l t i m a t e l y  had l i t t l e  t o  d o  wi th  t h e  
o p t i c a l  d e n s i t y  requi rement :  t h e  d e t e r m i n i n g  f a c t o r  i n  t h e  
s e l e c t i o n  of  E D 0  fo r  award w a s  t h e  f i r m ' s  s u b s t a n t i a l  
s u p e r i o r i t y  i n  t h e  area of o p e r a t i o n a l  t e s t i n g .  The 
o p e r a t i o n a l  t e s t i n g  c o n s i s t e d  of r a t i n g s  by crew members i n  
a number of  areas t o  determine c o m p a t i b i l i t y  of t h e  v i s o r s  
w i th  c o c k p i t  l i g h t i n g  and d i s p l a y  sys t ems  f o r  e i g h t  
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a i r c r a f t ,  and a c r i t e r i o n  of t h e  o p e r a t i o n a l  t e s t i n g  was 
whether  8 0  p e r c e n t  of t h e  p a r t i c i p a t i n g  crew members rated 
t h e  v i s o r  as a t  least s a t i s f a c t o r y .  The ED0 v i s o r  u l t i -  
ma te ly  was rated a c c e p t a b l e  i n  f i v e  of t h e  e i g h t  a i r c r a f t  
tes ted,  and Gen tex ' s  v i s o r  w a s  rated u n s a t i s f a c t o r y  i n  a l l  
e i g h t .  

G e n t e x ' s  argument t h a t  it c o u l d  have improved its v i s o r ' s  
performance i n  s e v e r a l  areas had it been a d v i s e d  of t h e  3.6 
o p t i c a l  d e n s i t y  s t a n d a r d  ( a n d  been g i v e n  a chance t o  propose  
items based on t h a t  s t a n d a r d )  i g n o r e s  t h e  f a c t  t h a t  t h e  RFP 
s o u g h t  o f f e r s  of v i s o r s  based on t h e  two f i r m s '  e s t a b l i s h e d  
t echno logy ,  as r e f l e c t e d  i n  t h e  A p r i l  1987 sample items. 
The A i r  Force  d id  n o t  wan t  v i s o r s  based on unproven 
t e c h n o l o g i c a l  changes t h a t  would have t o  be s u b j e c t e d  t o  new 
t e s t i n g .  Again,  as i n d i c a t e d  above, t h i s  s h o u l d  have been 
clear from l anguage  i n  the RFP, i n c l u d i n g  t h e  p r o v i s i o n  f o r  
e v a l u a t i o n  based on t h e  samples p r e v i o u s l y  submi t t ed .  

W e  conc lude  t h a t  t h e  firms were e v a l u a t e d  on an  equal  basis 
and t h a t  t h e  A i r  Fo rce  r e a s o n a b l y  de t e rmined  t h a t  s e l e c t i o n  
of t h e  ED0 v i s o r  was war ran ted  i n  view of t h e  r e su l t s  of t h e  
o p e r a t i o n a l  t e s t i n g .  

The  p r o t e s t  is d e n i e d .  
n 

ames 'F. Hinchm 
G e n e i a l  Counsel  
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